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This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and A.R S. Section
12-124(A) .
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This matter has been under advisenent w thout oral argunent
and the Court has considered the record of the proceedi ngs from
t he Buckeye Justice Court and the nenoranda submtted by the
parties.

Appel | ant was charged with 83 Counts of Failure to License
a Dog. Appellant who appeared wi thout counsel, filed several
pretrial notions. The trial judge denied one Mdtion to Dism ss,
granted the State’s Mdtion to Quash a subpoena duces tecum
i ssued for Ed Boks, w thout oral argunment or hearing prior to
trial. At the tine scheduled for trial on May 10, 2001, the
trial court heard oral argunent on Appellant’s Mdtion to Dismss
regardi ng the sufficiency of the charging docunents. That
Motion to Dismss was denied. Apparently, the trial court never
hel d an evidentiary hearing on Appellant’s Mtion to Suppress,
filed March 12, 2001, based upon an all eged viol ation of her
constitutional rights when Animal Control officers conducted a
search of her property. Appellant was convicted of the charges
and has filed a tinmely Notice of Appeal in this case.

There are many troubling issues presented in this appeal,
not the |least of which is the judge’ s deneanor during officia
court proceedings. Appellant alleges that “judge appeared quite
flustered and irritated with (Appellant).”! It further appears
fromthe all egations of Appellant and the adm ssions by
Appel l ee in their nmenorandum that substantial proceedi ngs were
conducted off the record, or in “infornmal proceedi ngs” as
characterized by Appellee.?

The Court finds error in the trial court’s failure to hold
an evidentiary hearing on Appellant’s Mtion to Suppress,
predi cat ed upon an alleged violation of her constitutionally
guaranteed rights. The Arizona Rules of Crimnal Procedure
clearly contenplate an evidentiary hearing where the Defendant
has an obligation of establishing a “prima facia case that the

1 Appellant’s nenorandum at page 4. See also, R T. of May 10, 2001 at pages
5- 14.
2 Appel | ee’ s nmenorandum at page 4.
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evi dence taken shoul d be suppressed.”® The rules further provide
that once the Defendant establishes a prima facia case, then the
prosecut or “shall have the burden of proving, by a preponderance
of the evidence, the lawfulness in all respects of the
acquisition of all evidence which the prosecutor will use at
trial.”* Appellant was not given an opportunity to present any
evidence as the trial judge nade clear that he would only hear
oral argument on her Mdtion to Suppress.

The trial court’s file reflects that Appellant’s Mtion to
Suppress was filed on March 12, 2001. It was not schedul ed for
an evidentiary hearing at that tine, and the court’s file
further shows in the case log in an entry dated April 2, 2001
that the Mdtion to Suppress was schedul ed for oral argunent
only, imediately before trial.®> The transcript of the trial
further reflects that the trial court only allowed oral argunent
on the Mdtion to Suppress i medi ately before trial, depriving
Appel | ant of her right to present evidence and to require the
State to satisfy its burden of proof as required by Rule
16.2(b) % that the prosecutor prove the | awful ness of the
acqui sition of evidence that the prosecutor intends to use at
trial.

Havi ng found error, this Court’s analysis is not conplete
wi t hout considering whether the error could be considered
harm ess error. The Arizona Suprenme Court has previously
defined fundanmental error as an error that:

Reaches the foundation of the case or
takes fromthe Defendant a right essentia
to his defense, or is an error of such
di mensions that it cannot be said it is
possi ble for a Defendant to have had a fair

3 Rule 16.2(b), Arizona Rules of Criminal Procedure.
4 1d.

5 See Record on Appeal, Docket, at pages 2-3.

6 Arizona Rules of Criminal Procedure.
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trial.’
In this case it is clear that Appellant’s right to an
evidentiary hearing on her Mdtion to Suppress was an error of
such constitutional dinensions that this Court cannot say that
it was possible for Appellant to have had a fair trial.

| T 1S THEREFORE ORDERED reversing the judgnents,
convi ctions and sentences of the Buckeye Justice Court in this
case.

| T 1S FURTHER ORDERED remandi ng this matter back to the
Buckeye Justice Court for an evidentiary hearing on Appellant’s
Motion to Suppress and a new trial.

" State v. King, 158 Ariz., 419, 424, 763 P.2d 239, 244 (1988).
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